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on liability—(i) Amount limitation. The 
aggregate liability under the guarantee 
provided under section 38 and this sub-
part for all companies that control a 
specific bank that is required to submit 
a capital restoration plan under this 
subpart shall be limited to the lesser 
of: 

(A) An amount equal to 5.0 percent of 
the bank’s total assets at the time the 
bank was notified or deemed to have 
notice that the bank was undercapital-
ized; or 

(B) The amount necessary to restore 
the relevant capital measures of the 
bank to the levels required for the 
bank to be classified as adequately cap-
italized, as those capital measures and 
levels are defined at the time that the 
bank initially fails to comply with a 
capital restoration plan under this sub-
part. 

(ii) Limit on duration. The guarantee 
and limit of liability under section 38 
and this subpart shall expire after the 
FDIC notifies the bank that it has re-
mained adequately capitalized for each 
of four consecutive calendar quarters. 
The expiration or fulfillment by a com-
pany of a guarantee of a capital res-
toration plan shall not limit the liabil-
ity of the company under any guar-
antee required or provided in connec-
tion with any capital restoration plan 
filed by the same bank after expiration 
of the first guarantee. 

(iii) Collection on guarantee. Each 
company that controls a given bank 
shall be jointly and severally liable for 
the guarantee for such bank as re-
quired under section 38 and this sub-
part, and the FDIC may require and 
collect payment of the full amount of 
that guarantee from any or all of the 
companies issuing the guarantee. 

(2) Failure to provide guarantee. In the 
event that a bank that is controlled by 
any company submits a capital res-
toration plan that does not contain the 
guarantee required under section 
38(e)(2) of the FDI Act, the bank shall, 
upon submission of the plan, be subject 
to the provisions of section 38 and this 
subpart that are applicable to banks 
that have not submitted an acceptable 
capital restoration plan. 

(3) Failure to perform guarantee. Fail-
ure by any company that controls a 
bank to perform fully its guarantee of 

any capital plan shall constitute a ma-
terial failure to implement the plan for 
purposes of section 38(f) of the FDI Act. 
Upon such failure, the bank shall be 
subject to the provisions of section 38 
and this subpart that are applicable to 
banks that have failed in a material re-
spect to implement a capital restora-
tion plan. 

§ 325.105 Mandatory and discretionary 
supervisory actions under section 
38. 

(a) Mandatory supervisory actions—(1) 
Provisions applicable to all banks. All 
banks are subject to the restrictions 
contained in section 38(d) of the FDI 
Act on payment of capital distribu-
tions and management fees. 

(2) Provisions applicable to under-
capitalized, significantly undercapital-
ized, and critically undercapitalized 
banks. Immediately upon receiving no-
tice or being deemed to have notice, as 
provided in § 325.102 of this subpart, 
that the bank is undercapitalized, sig-
nificantly undercapitalized, or criti-
cally undercapitalized, the bank shall 
become subject to the provisions of 
section 38 of the FDI Act: 

(i) Restricting payment of capital 
distributions and management fees 
(section 38(d)); 

(ii) Requiring that the FDIC monitor 
the condition of the bank (section 
38(e)(1)); 

(iii) Requiring submission of a cap-
ital restoration plan within the sched-
ule established in this subpart (section 
38(e)(2)); 

(iv) Restricting the growth of the 
bank’s assets (section 38(e)(3)); and 

(v) Requiring prior approval of cer-
tain expansion proposals (section 
38(e)(4)). 

(3) Additional provisions applicable to 
significantly undercapitalized, and criti-
cally undercapitalized banks. In addition 
to the provisions of section 38 of the 
FDI Act described in paragraph (a)(2) of 
this section, immediately upon receiv-
ing notice or being deemed to have no-
tice, as provided in § 325.102 of this sub-
part, that the bank is significantly 
undercapitalized, or critically under-
capitalized, or that the bank is subject 
to the provisions applicable to institu-
tions that are significantly under-
capitalized because the bank failed to 
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submit or implement in any material 
respect an acceptable capital restora-
tion plan, the bank shall become sub-
ject to the provisions of section 38 of 
the FDI Act that restrict compensation 
paid to senior executive officers of the 
institution (section 38(f)(4)). 

(4) Additional provisions applicable to 
critically undercapitalized institutions. (i) 
In addition to the provisions of section 
38 of the FDI Act described in para-
graphs (a)(2) and (a)(3) of this section, 
immediately upon receiving notice or 
being deemed to have notice, as pro-
vided in § 325.102 of this subpart, that 
the insured depository institution is 
critically undercapitalized, the institu-
tion is prohibited from doing any of the 
following without the FDIC’s prior 
written approval: 

(A) Entering into any material trans-
action other than in the usual course 
of business, including any investment, 
expansion, acquisition, sale of assets, 
or other similar action with respect to 
which the depository institution is re-
quired to provide notice to the appro-
priate Federal banking agency; 

(B) Extending credit for any highly 
leveraged transaction; 

(C) Amending the institution’s char-
ter or bylaws, except to the extent nec-
essary to carry out any other require-
ment of any law, regulation, or order; 

(D) Making any material change in 
accounting methods; 

(E) Engaging in any covered trans-
action (as defined in section 23A(b) of 
the Federal Reserve Act (12 U.S.C. 
371c(b)); 

(F) Paying excessive compensation or 
bonuses; 

(G) Paying interest on new or re-
newed liabilities at a rate that would 
increase the institution’s weighted av-
erage cost of funds to a level signifi-
cantly exceeding the prevailing rates 
of interest on insured deposits in the 
institution’s normal market areas; and 

(H) Making any principal or interest 
payment on subordinated debt begin-
ning 60 days after becoming critically 
undercapitalized except that this re-
striction shall not apply, until July 15, 
1996, with respect to any subordinated 
debt outstanding on July 15, 1991, and 
not extended or otherwise renegotiated 
after July 15, 1991. 

(ii) In addition, the FDIC may fur-
ther restrict the activities of any criti-
cally undercapitalized institution to 
carry out the purposes of section 38 of 
the FDI Act. 

(5) Exception for certain savings asso-
ciations. The restrictions in paragraph 
(a)(4) of this section shall not apply, 
before July 1, 1994, to any insured sav-
ings association if: 

(i) The savings association had sub-
mitted a plan meeting the require-
ments of section 5(t)(6)(A)(ii) of the 
Home Owners’ Loan Act (12 U.S.C. 
1464(t)(6)(A)(ii)) prior to December 19, 
1991; 

(ii) The Director of OTS had accepted 
the plan prior to December 19, 1991; and 

(iii) The savings association remains 
in compliance with the plan or is oper-
ating under a written agreement with 
the appropriate federal banking agen-
cy. 

(b) Discretionary supervisory actions. 
In taking any action under section 38 
that is within the FDIC’s discretion to 
take in connection with: 

(1) An insured depository institution 
that is deemed to be undercapitalized, 
significantly undercapitalized, or criti-
cally undercapitalized, or has been re-
classified as undercapitalized, or sig-
nificantly undercapitalized; or 

(2) An officer or director of such in-
stitution, the FDIC shall follow the 
procedures for issuing directives under 
§§ 308.201 and 308.203 of this chapter, un-
less otherwise provided in section 38 or 
this subpart. 

APPENDIX A TO PART 325—STATEMENT 
OF POLICY ON RISK-BASED CAPITAL 

Capital adequacy is one of the critical fac-
tors that the FDIC is required to analyze 
when taking action on various types of appli-
cations and when conducting supervisory ac-
tivities related to the safety and soundness 
of individual banks and the banking system. 
In view of this, the FDIC’s Board of Direc-
tors has adopted part 325 of its regulations, 
which sets forth (1) minimum standards of 
capital adequacy for insured state non-
member banks and (2) standards for deter-
mining when an insured bank is in an unsafe 
or unsound condition by reason of the 
amount of its capital. 

This capital maintenance regulation was 
designed to establish, in conjunction with 
other Federal bank regulatory agencies, uni-
form capital standards for all federally-regu-
lated banking organizations, regardless of 
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